Introduction
Freedom of association and its cornerstone, the right to strike, are integral to effective labour relations and a free and democratic society. Industrial action serves protects the rights of workers and employers without differentiation to establish and join organisations for occupational purposes and guarantees their free functioning.
Convention No 98 prohibits anti-union discrimination at the workplace and protects against employers' interference in the affairs of employees' organisations. These two conventions are amongst the most ratified conventions of the ILO. 5 By ratifying these conventions, member states undertake to extend the rights and freedoms contained in or created by the conventions to their respective nationals. * Tamara Cohen. BA LLB (UND) LLM (UND) PhD (UKZN). Associate-Professor, School of Law University of Kwa-Zulu Natal. E-mail: cohen@ukzn.ac.za.
purposes of protecting the interests of workers, as the most effective means of protection is the guarantee of the right to strike. 12 Two significant resolutions of the International Labour Conference provide guidelines for ILO policy promoting the right to strike in member states. The first, the
Resolution Concerning the Abolition of Anti-Trade Union Legislation in State
Members of the International Labour Organisation, urges member states to enact laws "to ensure the effective and unrestricted exercise of trade union rights, including the right to strike by workers". 13 The second, the Resolution Concerning
Trade Union Rights and their Relation to Civil Liberties, emphasises the need for "measures to ensure full and universal respect for trade union rights in their broadest sense paying particular attention, inter alia, on the right to strike". 14 Decisions of the ILO's supervisory bodies, especially those of the Committee on the
Freedom of Association and the Committee of Experts on the Application of
Conventions and Recommendations provide further support for the right to strike.
The Committee on Freedom of Association has ruled that strikes are part and parcel of trade union activities 15 and constitute "one of the essential means available to workers and their organisations for the promotion and protection of their economic and social interests". 16 The Committee of Experts has endorsed this view, adding that the right to strike by workers is not only exercised to achieve better working conditions but also used as a tool to facilitate "solutions to economic and social policy questions and to labour problems of any kind which are of direct concern to workers". 17 12 Mthombeni 1990 CILSA 341. The ILO, through these supervisory bodies, has affirmed the principle of the right to strike subject to restrictions that are deemed reasonable in a free and democratic society. 18 These restrictions, the ILO notes, should be contained in a statutory instrument or an Act of Parliament, depending on the laws of the member state. The ILO confirms that a prohibition on the right to strike may generally be justifiable in the event of "an acute national emergency". 19 It recognises further that the right to strike may legitimately be restricted or prohibited in the case of members of the police and armed forces, certain public officers "exercising authority" 20 in the name of the state and workers in essential services properly so called. 21 In determining the ambit of the limitation on "public officers exercising authority in the name of the state", much depends upon the nature of the public servants' functions, the impact of such services on the public and the specific legal system involved.
22
In this regard the Committee of Experts has observed that "a too broad definition of the concept of public servant is likely to result in a very wide restriction or even a prohibition of the right to strike for these workers").
23
It has suggested one solution might be "not to impose a total prohibition of strikes, but rather to provide for the maintaining by a defined and limited category of staff of a negotiated minimum service when a total and prolonged stoppage might result in serious consequences for the public".
24
Members of the police and armed forces are expressly excluded from the operation of Convention No 87, from which the right to strike is derived.
25
Outside these 18 ILO General Survey, International Labour Conference, 69th Session paras 199-223. 19 ILO General Survey, International Labour Conference, 69th Session para 570. However, even in such situations, it should only be for a limited period of time. It is important to note that in times of "national emergency", the responsibility of suspending strike on grounds of national security or public health should not lie with the government, but with an independent body which enjoys confidence of all parties concerned. exceptions, a prohibition or restriction imposed on the right to strike will be contrary to international labour standards. 26 Essential services are defined by the ILO as those services "whose interruption would endanger the life, personal safety or health of the whole or part of the population". 27 What is "essential" depends on the particular circumstances of each country, however the ILO urges member states in designating services as essential to respect the objective criteria in the definition. 28 Furthermore, this concept is not absolute and non-essential services may become essential if the strike lasts beyond a period of time "thus endangering the life, personal safety or health of the whole or part of the population". 29 The Committee on Freedom of Association cautions that the principle justifying the prohibition of strikes in essential services might be rendered meaningless if strike action is prohibited in undertakings that are not performing essential services in the strict meaning of the term. Thus it would not be appropriate to designate all state owned undertakings as essential without distinguishing between those which are genuinely essential and those that are not. 30 The Committee of Experts accepted further that such restrictions on the rights of essential services to strike are acceptable, provided that they are accompanied by "adequate, impartial and speedy conciliation and arbitration proceedings" 31 to effectively address disputes of interest.
3

Freedom of association in Lesotho
The modern The government of Lesotho, in justification of the limitation, argued that public officers are denied the freedom to strike so as "to prevent a situation whereby untenable claims for remuneration may be made by public officers when the government has no means to meet them".
51
The High Court held that, in terms of section 16 (2) and (except with his own consent) shall not be hindered in his enjoyment of freedom to associate freely with other persons for ideological, religious, political, economic, labour, social, cultural, recreational and similar purposes".
49
The applicants referred the Court to art 23(4) of the Universal Declaration of Human Rights (1948) which provides that everyone has a right to join and form trade unions for purposes of protecting interests at the workplace.
50
S 16(3) of the Constitution of Lesotho, 1993 provides that ''[a] person shall not be permitted to rely in any judicial proceedings upon such a provision of law as is referred to in subsection (2) except to the extent to which he satisfies the Court that that provision or as the case may be, the thing done under the authority thereof does not abridge the rights and freedoms guaranteed by subsection (1) to a greater extend that is necessary in a practical sense in a democratic society in the interests of any of the matters specified in subsection (2)(a) of for any of the purposes specified in subsection (2)(b) or (c)". safety, public order, public morality, public health and protection of rights and freedoms of others and in the instance of public sector employees, freedom of association may also be limited for purposes of imposing restrictions upon public officers.'
54
It accordingly dismissed the application, finding that:
the impugned legislation pursues the legitimate aim listed in section 1 (2)(c) of the Constitution. It seems to me that there is a proper balance between the applicant's interests of establishing staff association or staff associations in order to enjoy the fundamental human right of freedom of association and the general public interest of preserving a sound economy of the country. The second stage requires the court to determine whether the law adopted is reasonable and demonstrably justifiable.
66
The two-stage process allows the state to justify the law by reference to its purpose and to the three-tier proportionality test as follows:
67 First, the measures adopted must be carefully designed to achieve the objective in question. They must not be arbitrary, unfair or based on irrational considerations. In short, they must be rationally connected to the objective. Second, the means, even if rationally connected to the objective in this first sense, should impair as little as possible the right or freedom in question. 
86
The LRA affords strikers that comply with the provisions of the Act special protection from delictual or contractual liability. 87 Furthermore dismissal of lawful strikers is prohibited, 88 unless justified on the basis of misconduct committed during the strike. 89 The right to strike extends further to procedurally compliant protest action, as section 77(1)(a) of the LRA provides that "every employee who is not engaged in essential or maintenance services has the right to partake in protest action" organised by their trade union or federation of trade unions. 90 To qualify for protection in terms of section 67 of the LRA, the purpose of such protest should be to pursue the "socio economic interests" of the workers.
91
While certain provisions of the LRA are applicable only to public sector employees, 92 none of these specific provisions pertain to the right to strike and the provisions of the LRA dealing with strikes apply to public officers mutatis mutandis.
82
The right to strike arises provided that there has been an attempt to conciliate the dispute which attempt has failed or a period of 30 days has elapsed from the date of the referral of the dispute to conciliation and 48 hours (or at least 7 days where the State is the employer) notice has been given prior to the commencement of the strike action. In SAPS v POPCRU 93 the Constitutional Court, in considering whether to grant a strike interdict against members of the South African Police Service participating in a public service strike, considered the ambit of essential services. The Court held that:
In order to ascertain the meaning of essential service, regard must be had to the purpose of the legislation and the context in which the phrase appears. An important purpose of the LRA is to give effect the right to strike entrenched in s 23(2)(c) of the Constitution. The interpretative process must give effect to this purpose within the other purposes of the LRA. The question must thus not be construed in isolation, but in the context of the other provisions in the LRA and the SAPS Act. For this reason, a restrictive interpretation of essential service must, if possible, be adopted so as to avoid impermissibly limiting the right to strike. Were legislation to define essential service too broadly, this would impermissibly limit the right to strike.
The Constitutional Court concluded that not all employees of the SAPS are engaged in essential services; only employees who have been designated as such in terms of s 29 of the SAPS Act. 94 Apart from the two services specifically designated as essential services in the LRA, the determination of essential services in South Africa is decided by the Essential Services Committee. Parliament resolves otherwise. 96 As the Committee is a creature of statute, in discharging its duties, it remains subject to the rules of natural justice.
Accordingly public officers in South Africa have the right to strike, provided that the provisions of the LRA have been complied with and provided that they do not constitute an essential service. This protection extends not only to strike action conducted for the purposes of collective bargaining, but also to protest action for purposes of pursuing the socio economic interests of workers.
5
The right to strike in Botswana Like Lesotho, Botswana (previously Bechuanaland Protectorate) was a former protectorate of Great Britain 97 and as a result the Constitution of Botswana is virtually identical to that of Lesotho. Section 13 of the Bill of Rights guarantees freedom of assembly and association with section 13(1) providing that:
Except with his own consent, no person shall be hindered in the enjoyment of his freedom of assembly and association, that is to say, his right to assemble freely and associate with other persons and in particular to form or belong to trade unions or other associations for the protection of his interests.
While this constitutional provision makes no specific mention of the right or freedom to strike, a purposive interpretation of freedom of association necessitates its inclusion. 98 This interpretation complies with international labour standards and is consistent with the liberal interpretation consistently adopted by the judiciary of Botswana in interpreting constitutional provisions in general. 99 However, the importance of section 13 (1) 533 (BWCA), Kirby JP held that "unionism was not permitted by section 13(2)(c) of the Constitution, which exempts laws which impose restrictions upon public officers, employees of local government bodies, or teachers from being held to breach the right to freedom of assembly". was promulgated which expressly regulated public servants. Essential services are defined in the PSA as "those services the interruption of which would endanger the life, personal safety or health of a whole or part of the population", and include the services listed under the schedule to the TDA.
112
The PSA provides further that public officers that wilfully breach their employment contract, with the effect that the public is deprived of an essential service, commit a criminal offence in the absence of a credible defence. are a party to a dispute of interest a right to strike, provided that the procedure for a lawful strike has been followed.
110
Prior to 2011 the schedule listed essential services as being air traffic control services, vaccine laboratory, fire services, Bank of Botswana, health services, railways operations and maintenance services, sewerage services, transport and telecommunication services necessary to the operation of the water services.
111
Public Service Act 30 of 2008 (PSA).
112
Ss 49(6) and (7) of PSA.
113
Ss 49 (4) and (5) In the ILO Observation Report, International Labour Conference, 101st Session.
120
Botswana Public Employees Union v The Minister of Labour and Home Affairs .
121
The applicants argued that the amendment was promulgated by the Minister in exercise of his powers purportedly conferred by s 49 of the TDA, but that section was itself ultra vires s 86 of the Constitution of Botswana, 1966 (it amounted to unconstitutional delegation of legislative powers by Parliament). Secondly, the applicants argued that the Minister failed to consult with the Labour Advisory Board prior to the enactment of the amendment, therefore the amendment was ultra vires. The third argument was that in terms of the Statutory Instruments Act (CAP 01:04) the Minister is not allowed to reissue a statutory instrument which has been annulled by the National Assembly. The fourth ground was that s 49 of the TDA does not allow the Minister to issue an order incompatible with Botswana's ILO obligations. The fifth ground was that by placing a limitation to the workers' right to strike, which limitation is not justifiable in a in a democratic society, the amendment was ultra vires s 13 of the Constitution. The other argument was that the amendment was an unreasonable exercise of delegated power, in so far as the Minister took into account irrelevant considerations. The last argument was that Botswana's membership to the ILO and ratification of Conventions gave rise to a legitimate expectation on the part of the applicants that the Minister would not include as "essential" services those services that did not meet ILO standards. The Ministers failure to consult them then rendered argument being that the amendment was ultra vires. Dingake J held that the As a consequence of the public sector strikes almost 3 000 essential services employees were collectively dismissed, without a hearing, for taking part in an illegal strike and failing to comply with a strike interdict and various ultimatums to return to public interest, must ultimately take precedence over the right to freedom of assembly, and over any right to strike that they may enjoy."
128
The court noted that:
In Botswana strikes are not a common occurrence. We have no 'strike season', and violence and destruction to property during industrial action is almost unknown. Generally industrial relations are good, with mutually acceptable salary increases being sensibly negotiated from time to time, both in the private sector and the public sector. This is to be expected in a country that has enjoyed peace and stability for more than 45 years since Independence. The public service, which is the backbone of the administration, enjoys a well-earned reputation for diligence and discipline which is difficult to match in the region. Botswana is also a country in which the rule of law is universally respected.
129
The court rejected the argument that only those strikers performing "essential" jobs within the essential services ought to be dismissed, noting that in Botswana "all employees in an essential service play an important role individually towards ensuring the effectiveness of the team" 130 and no basis exists for distinguishing them. The Court of Appeal was satisfied that, in the circumstances, all essential services strikers were fairly dismissed.
The freedom to strike in Botswana is viewed as a positive right that extends to both public and private sector employees alike, with the exception being workers that perform essential services. However unlike South Africa, where essential services are narrowly construed by an objective and independent Essential Services Committee, in Botswana services may be designated as essential by a Ministerial Order published in the Gazette. As a result many public sector employees are likely to fall within the broad interpretation of essential services adopted in Botswana, with little regard to the actual services performed. This expansive interpretation, together with the criminalisation of illegal essential services strikes in the public sector, leaves many public sector employees without the true freedom to strike. The Committee notes that except for those groups of public officers whose duties are clearly defined, in most instances the pertinent issue will be the degree to which the employees' duties reflect on the State. For this reason, the Committee suggests that, in borderline cases, a solution might be "not to impose a total prohibition of strikes, but rather to provide for the maintaining by a defined and limited category of staff, a negotiated minimum service when a total and prolonged stoppage might result in serious consequences for the public". No country I know of suppresses freedom to strike in peace time, except dictatorships and countries practicing racial discrimination ... a legal system which suppresses the freedom to strike puts the workers at the mercy of the employers.
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